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(c)(4) or (c)(9) of this provision.) [The offeror 
shall check the category in which its ownership 
falls]: 

lBlack American. 
lHispanic American. 
lNative American (American Indians, Es-

kimos, Aleuts, or Native Hawaiians). 
lAsian-Pacific American (persons with 

origins from Burma, Thailand, Malaysia, In-
donesia, Singapore, Brunei, Japan, China, 
Taiwan, Laos, Cambodia (Kampuchea), Viet-
nam, Korea, The Philippines, U.S. Trust Ter-
ritory of the Pacific Islands (Republic of 
Palau), Republic of the Marshall Islands, 
Federated States of Micronesia, the Com-
monwealth of the Northern Mariana Islands, 
Guam, Samoa, Macao, Hong Kong, Fiji, 
Tonga, Kiribati, Tuvalu, or Nauru). 

lSubcontinent Asian (Asian-Indian) 
American (persons with origins from India, 
Pakistan, Bangladesh, Sri Lanka, Bhutan, 
the Maldives Islands, or Nepal). 

lIndividual/concern, other than one of the 
preceding. 

Alternate II (OCT 2000). As prescribed in 
12.301(b)(2), add the following paragraph 
(c)(9)(iii) to the basic provision: 

(iii) Address. The offeror represents that its 
address lis, lis not in a region for which a 
small disadvantaged business procurement 
mechanism is authorized and its address has 
not changed since its certification as a small 
disadvantaged business concern or submis-
sion of its application for certification. The 
list of authorized small disadvantaged busi-
ness procurement mechanisms and regions is 
posted at http://www.arnet.gov/References/ 
sdbadjustments.htm. The offeror shall use the 
list in effect on the date of this solicitation. 
‘‘Address,’’ as used in this provision, means 
the address of the offeror as listed on the 
Small Business Administration’s register of 
small disadvantaged business concerns or the 
address on the completed application that 
the concern has submitted to the Small 
Business Administration or a Private Cer-
tifier in accordance with 13 CFR part 124, 
subpart B. For joint ventures, ‘‘address’’ re-
fers to the address of the small disadvan-

taged business concern that is participating 
in the joint venture. 

[60 FR 48252, Sept. 18, 1995, as amended at 60 
FR 54818, Oct. 26, 1995; 61 FR 2633, Jan. 26, 
1996; 61 FR 31648, June 20, 1996; 62 FR 233, Jan. 
2, 1997; 62 FR 238, 261, Jan. 2, 1997; 63 FR 35724, 
June 30, 1998; 63 FR 36124, July 1, 1998; 63 FR 
52427, Sept. 30, 1998; 63 FR 58590, Oct. 30, 1998; 
63 FR 70274, 70285, Dec. 18, 1998; 64 FR 10533, 
Mar. 4, 1999; 64 FR 32749, June 17, 1999; 64 FR 
36224, July 2, 1999; 64 FR 72432, Dec. 27, 1999; 
65 FR 46058, July 26, 2000; 65 FR 60546; Oct. 11, 
2000; 65 FR 80266, Dec. 20, 2000; 66 FR 2134, 
Jan. 10, 2001; 66 FR 5348, Jan. 18, 2001; 66 FR 
18735, Apr. 11, 2001; 66 FR 66986, 66990, Dec. 27, 
2001; 67 FR 6121, Feb. 8, 2002; 67 FR 13066, Mar. 
20, 2002; 67 FR 21536, Apr. 30, 2002; 67 FR 43520, 
June 27, 2002; 68 FR 28084, May 22, 2003; 69 FR 
1055, Jan. 7, 2004; 69 FR 25278, May 5, 2004; 69 
76347, Dec. 20, 2004; 69 FR 77876, Dec. 28, 2004; 
70 FR 11742, Mar. 9, 2005] 

52.212–4 Contract Terms and Condi-
tions—Commercial Items. 

As prescribed in 12.301(b)(3), insert 
the following clause: 

CONTRACT TERMS AND CONDITIONS— 
COMMERCIAL ITEMS (SEP 2005) 

(a) Inspection/Acceptance. The Contractor 
shall only tender for acceptance those items 
that conform to the requirements of this 
contract. The Government reserves the right 
to inspect or test any supplies or services 
that have been tendered for acceptance. The 
Government may require repair or replace-
ment of nonconforming supplies or re-
performance of nonconforming services at no 
increase in contract price. The Government 
must exercise its postacceptance rights (1) 
within a reasonable time after the defect was 
discovered or should have been discovered; 
and (2) before any substantial change occurs 
in the condition of the item, unless the 
change is due to the defect in the item. 

(b) Assignment. The Contractor or its as-
signee may assign its rights to receive pay-
ment due as a result of performance of this 
contract to a bank, trust company, or other 
financing institution, including any Federal 
lending agency in accordance with the As-
signment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment 
(e.g., use of the Governmentwide commercial 
purchase card), the Contractor may not as-
sign its rights to receive payment under this 
contract. 

(c) Changes. Changes in the terms and con-
ditions of this contract may be made only by 
written agreement of the parties. 

(d) Disputes. This contract is subject to the 
Contract Disputes Act of 1978, as amended (41 
U.S.C. 601–613). Failure of the parties to this 
contract to reach agreement on any request 
for equitable adjustment, claim, appeal or 
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action arising under or relating to this con-
tract shall be a dispute to be resolved in ac-
cordance with the clause at FAR 52.233–1, 
Disputes, which is incorporated herein by 
reference. The Contractor shall proceed dili-
gently with performance of this contract, 
pending final resolution of any dispute aris-
ing under the contract. 

(e) Definitions. The clause at FAR 52.202–1, 
Definitions, is incorporated herein by ref-
erence. 

(f) Excusable delays. The Contractor shall 
be liable for default unless nonperformance 
is caused by an occurrence beyond the rea-
sonable control of the Contractor and with-
out its fault or negligence such as, acts of 
God or the public enemy, acts of the Govern-
ment in either its sovereign or contractual 
capacity, fires, floods, epidemics, quarantine 
restrictions, strikes, unusually severe weath-
er, and delays of common carriers. The Con-
tractor shall notify the Contracting Officer 
in writing as soon as it is reasonably possible 
after the commencement of any excusable 
delay, setting forth the full particulars in 
connection therewith, shall remedy such oc-
currence with all reasonable dispatch, and 
shall promptly give written notice to the 
Contracting Officer of the cessation of such 
occurrence. 

(g) Invoice. (1) The Contractor shall submit 
an original invoice and three copies (or elec-
tronic invoice, if authorized) to the address 
designated in the contract to receive in-
voices. An invoice must include— 

(i) Name and address of the Contractor; 
(ii) Invoice date and number; 
(iii) Contract number, contract line item 

number and, if applicable, the order number; 
(iv) Description, quantity, unit of measure, 

unit price and extended price of the items de-
livered; 

(v) Shipping number and date of shipment, 
including the bill of lading number and 
weight of shipment if shipped on Govern-
ment bill of lading; 

(vi) Terms of any discount for prompt pay-
ment offered; 

(vii) Name and address of official to whom 
payment is to be sent; 

(viii) Name, title, and phone number of 
person to notify in event of defective in-
voice; and 

(ix) Taxpayer Identification Number (TIN). 
The Contractor shall include its TIN on the 
invoice only if required elsewhere in this 
contract. 

(x) Electronic funds transfer (EFT) bank-
ing information. 

(A) The Contractor shall include EFT 
banking information on the invoice only if 
required elsewhere in this contract. 

(B) If EFT banking information is not re-
quired to be on the invoice, in order for the 
invoice to be a proper invoice, the Con-
tractor shall have submitted correct EFT 
banking information in accordance with the 

applicable solicitation provision, contract 
clause (e.g., 52.232–33, Payment by Electronic 
Funds Transfer—Central Contractor Reg-
istration, or 52.232–34, Payment by Elec-
tronic Funds Transfer—Other Than Central 
Contractor Registration), or applicable agen-
cy procedures. 

(C) EFT banking information is not re-
quired if the Government waived the require-
ment to pay by EFT. 

(2) Invoices will be handled in accordance 
with the Prompt Payment Act (31 U.S.C. 
3903) and Office of Management and Budget 
(OMB) prompt payment regulations at 5 CFR 
part 1315. 

(h) Patent indemnity. The Contractor shall 
indemnify the Government and its officers, 
employees and agents against liability, in-
cluding costs, for actual or alleged direct or 
contributory infringement of, or inducement 
to infringe, any United States or foreign pat-
ent, trademark or copyright, arising out of 
the performance of this contract, provided 
the Contractor is reasonably notified of such 
claims and proceedings. 

(i) Payment—(1) Items accepted. Payment 
shall be made for items accepted by the Gov-
ernment that have been delivered to the de-
livery destinations set forth in this contract. 

(2) Prompt payment. The Government will 
make payment in accordance with the 
Prompt Payment Act (31 U.S.C. 3903) and 
prompt payment regulations at 5 CFR part 
1315. 

(3) Electronic Funds Transfer (EFT). If the 
Government makes payment by EFT, see 
52.212–5(b) for the appropriate EFT clause. 

(4) Discount. In connection with any dis-
count offered for early payment, time shall 
be computed from the date of the invoice. 
For the purpose of computing the discount 
earned, payment shall be considered to have 
been made on the date which appears on the 
payment check or the specified payment 
date if an electronic funds transfer payment 
is made. 

(5) Overpayments. If the Contractor be-
comes aware of a duplicate contract financ-
ing or invoice payment or that the Govern-
ment has otherwise overpaid on a contract 
financing or invoice payment, the Con-
tractor shall immediately notify the Con-
tracting Officer and request instructions for 
disposition of the overpayment. 

(j) Risk of loss. Unless the contract specifi-
cally provides otherwise, risk of loss or dam-
age to the supplies provided under this con-
tract shall remain with the Contractor until, 
and shall pass to the Government upon: 

(1) Delivery of the supplies to a carrier, if 
transportation is f.o.b. origin; or 

(2) Delivery of the supplies to the Govern-
ment at the destination specified in the con-
tract, if transportation is f.o.b. destination. 

(k) Taxes. The contract price includes all 
applicable Federal, State, and local taxes 
and duties. 
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(l) Termination for the Government’s conven-
ience. The Government reserves the right to 
terminate this contract, or any part hereof, 
for its sole convenience. In the event of such 
termination, the Contractor shall imme-
diately stop all work hereunder and shall im-
mediately cause any and all of its suppliers 
and subcontractors to cease work. Subject to 
the terms of this contract, the Contractor 
shall be paid a percentage of the contract 
price reflecting the percentage of the work 
performed prior to the notice of termination, 
plus reasonable charges the Contractor can 
demonstrate to the satisfaction of the Gov-
ernment using its standard record keeping 
system, have resulted from the termination. 
The Contractor shall not be required to com-
ply with the cost accounting standards or 
contract cost principles for this purpose. 
This paragraph does not give the Govern-
ment any right to audit the Contractor’s 
records. The Contractor shall not be paid for 
any work performed or costs incurred which 
reasonably could have been avoided. 

(m) Termination for cause. The Government 
may terminate this contract, or any part 
hereof, for cause in the event of any default 
by the Contractor, or if the Contractor fails 
to comply with any contract terms and con-
ditions, or fails to provide the Government, 
upon request, with adequate assurances of 
future performance. In the event of termi-
nation for cause, the Government shall not 
be liable to the Contractor for any amount 
for supplies or services not accepted, and the 
Contractor shall be liable to the Government 
for any and all rights and remedies provided 
by law. If it is determined that the Govern-
ment improperly terminated this contract 
for default, such termination shall be 
deemed a termination for convenience. 

(n) Title. Unless specified elsewhere in this 
contract, title to items furnished under this 
contract shall pass to the Government upon 
acceptance, regardless of when or where the 
Government takes physical possession. 

(o) Warranty. The Contractor warrants and 
implies that the items delivered hereunder 
are merchantable and fit for use for the par-
ticular purpose described in this contract. 

(p) Limitation of liability. Except as other-
wise provided by an express warranty, the 
Contractor will not be liable to the Govern-
ment for consequential damages resulting 
from any defect or deficiencies in accepted 
items. 

(q) Other compliances. The Contractor shall 
comply with all applicable Federal, State 
and local laws, executive orders, rules and 
regulations applicable to its performance 
under this contract. 

(r) Compliance with laws unique to Govern-
ment contracts. The Contractor agrees to 
comply with 31 U.S.C. 1352 relating to limita-
tions on the use of appropriated funds to in-
fluence certain Federal contracts; 18 U.S.C. 
431 relating to officials not to benefit; 40 

U.S.C. 3701, et seq., Contract Work Hours and 
Safety Standards Act; 41 U.S.C. 51–58, Anti- 
Kickback Act of 1986; 41 U.S.C. 265 and 10 
U.S.C. 2409 relating to whistleblower protec-
tions; 49 U.S.C. 40118, Fly American; and 41 
U.S.C. 423 relating to procurement integrity. 

(s) Order of precedence. Any inconsistencies 
in this solicitation or contract shall be re-
solved by giving precedence in the following 
order: (1) the schedule of supplies/services; 
(2) the Assignments, Disputes, Payments, In-
voice, Other Compliances, and Compliance 
with Laws Unique to Government Contracts 
paragraphs of this clause; (3) the clause at 
52.212–5; (4) addenda to this solicitation or 
contract, including any license agreements 
for computer software; (5) solicitation provi-
sions if this is a solicitation; (6) other para-
graphs of this clause; (7) the Standard Form 
1449; (8) other documents, exhibits, and at-
tachments; and (9) the specification. 

(t) Central Contractor Registration (CCR). (1) 
Unless exempted by an addendum to this 
contract, the Contractor is responsible dur-
ing performance and through final payment 
of any contract for the accuracy and com-
pleteness of the data within the CCR data-
base, and for any liability resulting from the 
Government’s reliance on inaccurate or in-
complete data. To remain registered in the 
CCR database after the initial registration, 
the Contractor is required to review and up-
date on an annual basis from the date of ini-
tial registration or subsequent updates its 
information in the CCR database to ensure it 
is current, accurate and complete. Updating 
information in the CCR does not alter the 
terms and conditions of this contract and is 
not a substitute for a properly executed con-
tractual document. 

(2)(i) If a Contractor has legally changed 
its business name, ‘‘doing business as’’ name, 
or division name (whichever is shown on the 
contract), or has transferred the assets used 
in performing the contract, but has not com-
pleted the necessary requirements regarding 
novation and change-of-name agreements in 
FAR subpart 42.12, the Contractor shall pro-
vide the responsible Contracting Officer a 
minimum of one business day’s written noti-
fication of its intention to (A) change the 
name in the CCR database; (B) comply with 
the requirements of subpart 42.12; and (C) 
agree in writing to the timeline and proce-
dures specified by the responsible Con-
tracting Officer. The Contractor must pro-
vide with the notification sufficient docu-
mentation to support the legally changed 
name. 

(ii) If the Contractor fails to comply with 
the requirements of paragraph (t)(2)(i) of this 
clause, or fails to perform the agreement at 
paragraph (t)(2)(i)(C) of this clause, and, in 
the absence of a properly executed novation 
or change-of-name agreement, the CCR in-
formation that shows the Contractor to be 
other than the Contractor indicated in the 
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contract will be considered to be incorrect 
information within the meaning of the 
‘‘Suspension of Payment’’ paragraph of the 
electronic funds transfer (EFT) clause of this 
contract. 

(3) The Contractor shall not change the 
name or address for EFT payments or man-
ual payments, as appropriate, in the CCR 
record to reflect an assignee for the purpose 
of assignment of claims (see Subpart 32.8, As-
signment of Claims). Assignees shall be sepa-
rately registered in the CCR database. Infor-
mation provided to the Contractor’s CCR 
record that indicates payments, including 
those made by EFT, to an ultimate recipient 
other than that Contractor will be consid-
ered to be incorrect information within the 
meaning of the ‘‘Suspension of payment’’ 
paragraph of the EFT clause of this contract. 

(4) Offerors and Contractors may obtain in-
formation on registration and annual con-
firmation requirements via the internet at 
http://www.ccr.gov or by calling 1–888–227–2423 
or 269–961–5757. 

(End of clause) 

[60 FR 48254, Sept. 18, 1995, as amended at 61 
FR 45773, Aug. 29, 1996; 62 FR 12711, Mar. 14, 
1997; 63 FR 9052, Feb. 23, 1998; 64 FR 10542, 
Mar. 4, 1999; 66 FR 2139, Jan. 10, 2001; 66 FR 
53485, Oct. 22, 2001; 66 FR 65350, Dec. 18, 2001; 
68 FR 56675, 56683, Oct. 1, 2003; 70 FR 57455, 
Sept. 30, 2005] 

52.212–5 Contract Terms and Condi-
tions Required to Implement Stat-
utes or Executive Orders—Commer-
cial Items. 

As prescribed in 12.301(b)(4), insert 
the following clause: 

CONTRACT TERMS AND CONDITIONS REQUIRED 
TO IMPLEMENT STATUTES OR EXECUTIVE OR-
DERS—COMMERCIAL ITEMS (SEP 2005) 

(a) The Contractor shall comply with the 
following Federal Acquisition Regulation 
(FAR) clauses, which are incorporated in 
this contract by reference, to implement 
provisions of law or Executive orders appli-
cable to acquisitions of commercial items: 

(1) 52.233–3, Protest After Award (AUG 1996) 
(31 U.S.C. 3553). 

(2) 52.233–4, Applicable Law for Breach of 
Contract Claim (OCT 2004) (Pub. L. 108–77, 
108–78). 

(b) The Contractor shall comply with the 
FAR clauses in this paragraph (b) that the 
Contracting Officer has indicated as being 
incorporated in this contract by reference to 
implement provisions of law or Executive or-
ders applicable to acquisitions of commercial 
items: [Contracting Officer check as appro-
priate.] 

l(1) 52.203–6, Restrictions on Subcon-
tractor Sales to the Government (JUL 1995), 

with Alternate I (OCT 1995) (41 U.S.C. 253g and 
10 U.S.C. 2402). 

l(2) 52.219–3, Notice of Total HUBZone 
Set-Aside (JAN 1999) (15 U.S.C. 657a). 

l(3) 52.219–4, Notice of Price Evaluation 
Preference for HUBZone Small Business Con-
cerns (JUL 2005) (if the offeror elects to 
waive the preference, it shall so indicate in 
its offer) (15 U.S.C. 657a). 

l(4)(i) 52.219–5, Very Small Business Set- 
Aside (JUN 2003) (Pub. L. 103–403, section 304, 
Small Business Reauthorization and Amend-
ments Act of 1994). 

l(ii) Alternate I (MAR 1999) of 52.219–5. 
l(iii) Alternate II (JUN 2003) of 52.219–5. 
l(5)(i) 52.219–6, Notice of Total Small Busi-

ness Set-Aside (JUN 2003) (15 U.S.C. 644). 
l(ii) Alternate I (OCT 1995) of 52.219–6. 
liii) Alternate II (MAR 2004) of 52.219–6. 
l(6)(i) 52.219–7, Notice of Partial Small 

Business Set-Aside (JUN 2003) (15 U.S.C. 644). 
l(ii) Alternate I (OCT 1995) of 52.219–7. 
l(iii) Alternate II (MAR 2004) of 52.219–7. 
l(7) 52.219–8, Utilization of Small Business 

Concerns (MAY 2004) (15 U.S.C. 637 (d)(2) and 
(3)). 

l(8)(i) 52.219–9, Small Business Subcon-
tracting Plan (JUL 2005) (15 U.S.C. 637(d)(4)). 

l(ii) Alternate I (OCT 2001) of 52.219–9. 
l(iii) Alternate II (OCT 2001) of 52.219–9. 
l(9) 52.219–14, Limitations on Subcon-

tracting (DEC 1996) (15 U.S.C. 637(a)(14)). 
(10)(i) 52.219–23, Notice of Price Evaluation 

Adjustment for Small Disadvantaged Busi-
ness Concerns (SEP 2005) (10 U.S.C. 2323) (if 
the offeror elects to waive the adjustment, it 
shall so indicate in its offer). 

l(ii) Alternate I (JUN 2003) of 52.219–23. 
l(11) 52.219–25, Small Disadvantaged Busi-

ness Participation Program—Disadvantaged 
Status and Reporting (OCT 1999) (Pub. L. 103– 
355, section 7102, and 10 U.S.C. 2323). 

l(12) 52.219–26, Small Disadvantaged Busi-
ness Participation Program—Incentive Sub-
contracting (OCT 2000) (Pub. L. 103–355, sec-
tion 7102, and 10 U.S.C. 2323). 

l(13) 52.219–27, Notice of Total Service-Dis-
abled Veteran-Owned Small Business Set- 
Aside (MAY 2004). 

l(14) 52.222–3, Convict Labor (JUN 2003) 
(E.O. 11755). 

l(15) 52.222–19, Child Labor—Cooperation 
with Authorities and Remedies (JUN 2004) 
(E.O. 13126). 

l(16) 52.222–21, Prohibition of Segregated 
Facilities (FEB 1999). 

l(17) 52.222–26, Equal Opportunity (APR 
2002) (E.O. 11246). 

l(18) 52.222–35, Equal Opportunity for Spe-
cial Disabled Veterans, Veterans of the Viet-
nam Era, and Other Eligible Veterans (DEC 
2001) (38 U.S.C. 4212). 

l(19) 52.222–36, Affirmative Action for 
Workers with Disabilities (JUN 1998) (29 
U.S.C. 793). 

l(20) 52.222–37, Employment Reports on 
Special Disabled Veterans, Veterans of the 
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